
 IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

           CASE NO:  PFA/NP/140/99/KM 

In the complaint between: 

 

 
BUTANA EDWARD MANZINI Complainant 
 

and  

 

METRO GROUP RETIREMENT FUND  First Respondent 
METCASH TRADING LIMITED Second Respondent 
 
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

1. On 23 July 2001 I handed down a preliminary determination in this matter. The 

facts and nature of the complaint are contained in that determination and will not 

be repeated here. The terms of the ruling were as follows: 

 

1.1 Respondent’s rule 12.2 for the period 12 January 1994 to 30 July 1995 

regarding withdrawal benefits on dismissal is declared to be inconsistent 

with the Constitution and is invalid as from 12 January 1994. 

 

1.2 The following parties are joined in these proceedings in terms of section 

30G of the Pension Funds Act of 1956: 

 

1.2.1 All persons who serve or who have served as members of the board 

of management of the fund since 12 January 1994 

 

1.2.2 All members of the fund as at the date of this order  
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1.3 The board of the first respondent shall notify all persons joined in these 

proceedings within 14 days of this order by means of a written notice 

advising them fully of the terms of this order and drawing their attention to 

the existence of this determination and its availability on the Internet at 

website www.fsb.co.za. 

 

1.4 This matter is postponed until 30 September 2001 at which time this 

tribunal shall fashion an appropriate remedy, unless before that time the 

parties reach a mutually acceptable and appropriate settlement to address 

the complaint. 

 

1.5 The parties shall be entitled before 15 September 2001 to place additional 

evidence and to place written submissions before this tribunal for 

consideration in determining a final remedy. 

 

1.6 The declaration of invalidity in paragraph 61.6.1 above is hereby 

suspended until a final order as contemplated in paragraph 61.5 is made 

by this tribunal. 

   

1.7 Any party in these proceedings shall be entitled to apply to this tribunal on 

14 days notice to all other parties for the resumption of these proceedings. 

 

2. Subsequent to the issuing of the preliminary order referred to above, I received a 

letter from the attorneys of the first and second respondents in which they set out 

certain legal objections to the original ruling. I am persuaded that there is merit in 

at least some of these objections, and for the reasons that appear below, 

consider it appropriate to proceed by way of a further interim ruling that takes 

account of these objections. 

 

 

 

 

 

http://www.fsb.co.za/
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3. The first point which I would like to address is the “fundamental unfairness of 

invoking as the decisive basis for the determination an aspect confessedly only 

raised for the first time in the complainant’s reply”. The basis referred to is of 

course the unfairness, unreasonableness or unconstitutionality of the relevant 

rule depriving the complainant of a large portion of his potential pension benefit. 

Whilst it was my intention to issue a preliminary determination in this matter with 

the specific intention of allowing the parties an opportunity to make further 

submissions in respect of the findings (as opposed to the relief), I am 

constrained to admit that this was not the effect of the order as finally formulated. 

The respondents are quite correct when they assert that the order is preliminary 

only with regard to the nature of the relief. As this was clearly an error of 

formulation on the part of this tribunal, I hereby rescind any findings contained in 

the previous order insofar as they purport to be of anything other than a 

provisional nature, including in particular the finding that the rule was 

unconstitutional. 

 

4. The second point raised by the respondents which I feel is appropriate to deal 

with at this juncture is the question of the application of the Constitution to the 

present matter. They allege, quite correctly, that the Constitution had not been 

implemented at the time that this complaint arose in January 1994, and that the 

Constitution has no retrospective effect. This is a matter of the clearest authority 

and a submission with which I must agree. For that reason I am not able to 

sustain the finding made in my earlier preliminary determination that the rule is 

unconstitutional. However, as indicated in paragraph 54 of that determination, I 

arrived at the same conclusion concerning the invalidity of the rule on the basis 

that it was unreasonable and consequently ultra vires. I am therefore still of the 

opinion that the complaint ought to succeed, although the question of the 

formulation of relief may differ. 

 

5. There are several other points raised by the respondents, but I do not intend to 

canvass them at this stage, since it would be more appropriate to deal with them 

after the parties have been given the opportunity of making full submissions. 
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6. I therefore make the following ruling: 

 

6.1 The ruling issued by this tribunal on 23 July 2001 is superseded by the 

present one. 

 

6.2 The following parties are joined in these proceedings in terms of section 

30G of the Pension Funds Act of 1956: 

 

6.2.1 All persons who serve or who have served as members of the board 

of management of the fund since 12 January 1994 

 

6.2.2 All members of the fund as at the date of this order  

 

6.3 

.

The board of the first respondent shall notify all persons joined in these 

proceedings within 14 days of this order by means of a written notice 

advising them fully of the terms of this order and drawing their attention to 

the existence of this determination and its availability on the Internet at 

website www.fsb.co.za  

 

6.4 A rule nisi is hereby issued calling on all interested parties to show cause 

before 30 September 2001 why the following order should not be made 

final:  

 

6.4.1 Respondent’s rule 12.2 for the period 12 January 1994 to 30 

July 1995 regarding withdrawal benefits on dismissal is 

declared to be ultra vires and is invalid as from 12 January 

1994. 

 

6.4.2 The board of management of the first respondent is hereby 

directed to file an appropriate rule amendment having the 

object of providing for benefits on withdrawal pursuant to 

misconduct for the period set out in 6.4.1 above with the 

Registrar of Pensions within 60 days of this ruling. 

http://www.fsb.co.za/


                     Page 5 
 

 

6.4.3 The board of management of the first respondent is directed 

to pay to the complainant any benefit accruing to him under 

the rule referred to in 6.4.2 above less any benefit already 

received by him under the rule referred to in paragraph 

6.4.1., together with interest on the amount payable from 

date of his entitlement to a pension benefit under the original 

rule to date of payment, calculated at the rate determined by 

the Prescribed Rate of Interest Act 55 of 1975. 

 

 

Dated and signed at CAPE TOWN on the 24th of August 2001 

 

 

 
________________________________ 

JOHN MURPHY 
Pension Funds Adjudicator 
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